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Some of the most common areas of employment law with which employers have concerns are hiring, 
classifying, and terminating employees. This guide will provide a brief primer on the three topics. 

 

Hiring Employees 
 

When opening or expanding your business, start with this checklist. 

 Consider getting professional insurance in case of a lawsuit by an employee or client. 
 Make sure you are in compliance with wage and hour law in terms of how you are paying 

your employees, e.g. always pay overtime at an overtime rate unless you are certain your 
employees are exempt. Consider hiring an employment attorney to assist you to determine 
whether your employees are exempt. Employers frequently classify employees incorrectly. 

 Consider creating a workplace handbook.  
 Ensure that you are in compliance with OSHA laws. 
 Ensure that you are in compliance with California’s sick leave law and any local ordinances. 

These laws and ordinances also apply to part-time employees. 
 Make sure any employment applications or hiring guidelines comply with state and federal 

laws. 
 Consider having the workplace audited on a yearly basis for legal compliance. Have someone 

come in and look at how you’re handling employees and make sure there are no obvious 
errors in compliance with state and federal employment laws. 

 Have an employment at-will clause that each employee signs, and keep it for your records. 
 Consult with an employment lawyer before making large decisions like terminating, putting 

an employee on leave, etc. 
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If you are a first-time employer, make sure you also do the following: 

 File for an Employee Identification Number (EIN). 
 Purchase Workers’ Compensation Insurance for all employees. 
 Register with the Employment Development Department (EDD) and submit necessary 

forms as they become due. 

 

Classifying Employees 
 

An issue that has become the increasing focus of state and federal cases and legislation is how to 
know if you are hiring an employee versus contracting with an independent contractor. What are the 
differences between a contractor and an employee? If someone has a specialized skill over which you 
exert very little control, he or she is more likely a contractor. Consider whether this individual works 
in a specialized field that is not your area of expertise. If he or she does, it becomes difficult to 
exercise control over how that person does his or her job. Because most state and federal agencies 
hold that the payer’s ability to control the work done for him or her is the single biggest factor in 
determining whether someone is a contractor or an employee, answering the above question assists 
you in discerning a contractor from an employee. 

Another factor to consider is whether the person’s expertise is something that operates as a support 
to your home or office, or entirely independent of your home or office. How you pay someone, 
whether by the job or by the hour, is another crucial difference between contractors and employees. 
Finally, consider whether your service provider has many clients or just a few. If the person works 
just for you, he or she is more likely to be your employee. If he or she has many clients and holds 
himself or herself out as a business, he or she is likely a contractor. However, this area of law can be 
complicated, and we recommend that you consult with an employment attorney before deciding 
whether someone is an independent contractor or employee. 

Here are some tips to strengthen your classification decision: 

1. Keep a file for your contractor and include in it anything that indicates the worker holds 
himself or herself out as a business. The contractor’s advertising, business cards, proof of 
insurance, etc. should all go in that file. 
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2. Set up a contractor agreement and make sure it specifies that the contractor will file tax 
returns for his earnings and that the principal or company will issue a 1099. Consider hiring 
an attorney to draft or review the contractor agreement.  
 

3. Have the contractor set the rate for the job as opposed to the principal. 
 

4. Maintain evidence that the principal’s business is not dependent on the work for day-to-day 
functioning of its business. You might spell this out in the contractor agreement above, 
clearly stating that the principal is contracting with this worker because the worker has 
specialized expertise far afield from the principal’s business. 
 

5. Pay the worker based on submitted invoices rather than a set salary or wage. 

 

Terminating Employees 
 

1. How much notice is required when terminating employees? 
 
California is an “at-will” state, meaning that the employer or employee can terminate the 
employment relationship at any time, with or without cause. However, some employment 
contracts specify an amount of notice that will be provided. In that case, there is a contractual 
obligation to have a certain amount of notice, such as two weeks. 
 

2. What are the required forms and notices when terminating employees? 
 
a. Federal requirements: 
 

For employers with 20 or more employees, a Consolidated Omnibus Budget Reconciliation 
Act (COBRA) notice and election form needs to be provided to employees who are 
participating in the employer’s group health plan and to any of the terminating employee’s 
dependents on the plan. The Department of Health Care Services requires employers with 
20 or more employees to provide the Health Insurance Premium Payment (HIPP) notice, 
DHCS 9061, to certain employees covered under the program. If termination is due to a 
layoff or position elimination covered under the WARN Act, notices need to be sent out 60 
days prior to termination. 
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b. California requirements: 
 

The California Employment Development Department (EDD) requires employers to 
provide their unemployment benefits pamphlet, For Your Benefit, DE 2320, to all 
discharged or laid off employees no later than the effective date of the discharge or layoff. 
California Unemployment Insurance Code 1089 requires employers to give a written Notice 
to Employee as to Change in Relationship form to all discharged or laid off employees 
immediately upon termination. Employers must notify any covered, terminated employees 
of their Cal-COBRA continuation rights. Cal-COBRA must be offered to both terminated 
employees of small employers (2-19 employees) and terminated employees covered under 
federal COBRA when their 18 months of federal COBRA coverage expires. Employers must 
provide notification of all continuation, disability extension, and conversion coverage 
options under any employer-sponsored coverage for which the employee may remain eligible 
after employment terminates. 

 
3. Must an employer provide COBRA upon termination? 

 
Employers with at least 20 employees are generally required to offer COBRA coverage. 
 

4. Are employers required to provide a termination letter? 
 
Yes, the written Notice to Employee as to Change in Relationship form is required at a 
minimum. More detailed letters can be provided if the employer chooses. 
 

5. What do employers need to know about the California Unemployment Insurance Code? 
 
Employers must provide a notice to the employee as to the change in relationship (Section 
1089). In addition, employers shall supply each individual at the time he becomes unemployed 
with copies of printed statements or materials relating to claims for benefits (Section 1089). If 
the employee is discharged for misconduct, such as theft, he or she is disqualified from receiving 
unemployment compensation benefits (Section 1256). 
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6. How long does an employee have medical coverage after termination? 
 
Group coverage can be continued under COBRA for 18 months following termination. Special 
circumstances can extend coverage to a maximum of 36 months under COBRA. For example, if 
a second event occurs such as divorce or death of employee. Under Cal-COBRA, coverage can 
continue for up to 36 months. 
 

7. Does an employer have to pay a severance at termination? 
 
No, California does not require severance pay for at-will employees when either the employer or 
employee terminates the employment relationship. Employers can still offer severance if they 
would like, for reasons such as: avoiding potential disputes by having the employee release claims 
in exchange for receiving severance pay and making a layoff more bearable. 
 

8. Are California termination documents available in Spanish? 
 
Several forms related to termination are available in Spanish, as well as many other languages, on 
the State of California Employment Development Department website. 
 

9. What do employers need to know about final wages? 
 
Employers must have the employee’s entire paycheck ready to go at the moment of termination. 
This should include unused vacation, which is considered wages in California. If the employee 
quits, the employer has 72 hours to provide a final paycheck. It’s not an excuse if the employee 
storms out – it should be delivered to a home address if need be, or deposited into a bank 
account. Failure to pay the employee his or her final paycheck at the time of termination will 
result in hefty fines many times the amount owed. 
 


	Hiring Employees
	Classifying Employees
	Terminating Employees

