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Do you need to conduct a workplace investigation? 
 

Definitely when there are claims of: 

• Discrimination 
• Harassment 
• Retaliation 
• Whistleblowing complaints 
• Workplace violence 
• Accidents/safety violations 

It is suggested in the cases of: 

• Demand letters 
• Lawsuits 
• Theft or other misconduct 
• Violations of workplace policies 
• Someone using the “magic words” of discrimination or harassment, even if they are used 

incorrectly 
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What triggers the duty to investigate? 
 

• If you have knowledge of potential harassment, discrimination, etc., an investigation is the 
best way to go.  

• A complaint does not have to be submitted in writing, through HR, or through the formal 
complaint process your company has. 

• May include off-duty conduct. 
• The bottom line is that it’s almost always a good idea to investigate workplace complaints. 

What are the benefits of an investigation? 
 

• An investigation may help reduce liability for harassment claims (it can limit damages to the 
date the employee made a complaint).  

• It can give companies a good faith basis to take adverse employment action against a 
wrongdoer. 

• An investigation gives you mountains of valuable information about problems in the 
workplace, problem employees, practices that you might not be aware of, the current 
workplace climate, and other legal issues that might be brewing. 

• An employer may be able to avoid liability or limit damages by establishing an affirmative 
defense that includes two elements: 

1. The employer exercised reasonable care to prevent and correct promptly any 
harassing behavior (this is where the investigation helps). 

2. The employee unreasonably failed to take advantage of any preventive or corrective 
opportunities provided by the employer or to avoid harm otherwise. 

 

What happens if you don’t investigate? 
 

• The complaining party may be able to show that your company failed to prevent harassment 
or discrimination from occurring or ratified unlawful conduct. 

• They may have independent cause of action for failure to prevent harassment or 
discrimination, if the underlying harassment or discrimination did actually occur. 

• They may also use the lack of an investigation to argue for punitive damages. 
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• If the complaining party files a lawsuit, they can use the lack of an investigation to make the 
company look incompetent, uncaring, or bad.  

Who should conduct the investigation? 
 

• In California, a third-party investigator must be a licensed private investigator or a licensed 
attorney.  

• An investigator may be called as a witness, so there are extra considerations if an attorney 
conducts the investigation: 

o If an attorney provides ongoing advice and counsel to a company, that attorney 
might be considered to be biased in the investigation. 

o Attorney may lose attorney-client privilege in the investigation.  
• Internal company personnel can also investigate (not required to be an attorney as in a third-

party investigation).  

How do you prepare for an investigation? 
 

• Gather documents, including any applicable policies or rules. 
• Establish a contact (who is not involved in the investigation) at the company who will set up 

interviews.  
• Prepare a witness list and determine the order of witnesses - typically the complainant is 

interviewed first and the alleged wrongdoer second. 
• Prepare outlines of topics to address. 
• Determine the location of the interviews. 
• Start right away. 

When do you want a written report? 
 

• In most cases, companies will want a written report. 
• If the investigation takes place after litigation has commenced, you may not want a written 

report because it may be discoverable in litigation. 
• If you’re going to take adverse action, a written report may be helpful. 
• If you’ve got a situation of liability as an employer, a written report can be a negative. 
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What corrective action should follow the investigation? 
 

• The investigator should not be involved in the decision of what to do. 
• If harassment or discrimination took place, the employer must remedy the situation, 

including: 
o Termination 
o Discipline (such as a written warning or suspension without pay) 
o Training 
o Counseling 
o Transfer, demotion, or reduction in pay 

What are the options for the complainant if harassment occurred? 
 

• Paid leave 
• Company-paid counseling 
• Transfer (if they want one) 
• Severance package with release (if they want this) 
• Payment for counseling, medical bills, etc. 
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